No. DC/K.TM/ D9-2738/09
Office of the Deputy Commissioner,
Commercial faxes, Koltayam. Dated: 23.7.2009.
From

The Deputy Commissioner, Commercial Taxes, Kottayam.
To
The inspecting Asst.Commissioners/ Assistant Commissioners/All Commercial Tax Officers. 
Sir,
 
Sub:- Refund of excess Input tax credit remaining unadjusted
at the end of the year - Memorandum submitted by Small Scale Industries Association - reg:
Ref:-1. Memorandum dt. 20.5.09 of Kerala Small Scale Industries
Association.

2. Remarks submitted by various assessing authorities.
The Kerala Small Scale industries Association has represented that many of their claim of refund of input tax remaining unadjusted at the end of the year was turned down by the assessing authorities on the ground that Form 21J were not furnished by the applicant and dealer. Form 21J has to be collected from the dealer within the State from whom the applicant and dealer has purchased vatable goods certifying that the input tax claimed as per the purchase bills are genuine and that the corresponding output, tax has been paid by the selling dealer. The Form 21J has to be further certified and confirmed by the concerned assessing authority also. The representatives of the association have had a discussion with me and they have pointed out the illegality in denying refund of input tax under section 11 on the ground that no Form 21J has been furnished by the dealer. It was pointed out that Rule 47A of the Kerala Value Add«s Tax Rules 2005 is the relevant rule which prescribes the procedure to be adopted in effecting a refund of input tax remaining as excess under section 11(6) of the Act. The rule is usefully extracted below for clarity.
"(47 A. Refund of input lax remaining unadjusted at the end of the year :- (1)Every dealer claiming refund of input tax in accordance with the proviso to sub-section (6) of section 11 shall, within three months after the expiry of the year to winch the input tax relates, submit an application in Form No.21CC to the assessing authority.

(2) Sub-rules (2) to (5) of rule 47, except clause (ii) of sub-rule (3) shall, mutatis mutandis, apply to the refund under this rule).
From the above rule, it is very clear that a dealer claiming refund of input tax under section 11(6) need only submit an application in Form 21CC and sub rule (2) of Rule 47A is very specific that sub rule (2) to (5) of Rule 47 except clause (ii) of sub rule (3) only is applicable in the case of refund under this section. In fact th: requirement to furnish declaration in Form 21J is prescribed under clause (iii) of sub rule (1) of rule 47 which is specifically seen made inapplicable in the matter of a refund under section 11(6). When sub rule (2) to (5) of Rule 47 are only operative in the matter of a refund under section 11(6), it would be illegal for the assessing authority to ask the applicant claiming refund under that section to furnish declarations in Form No.21J which is prescribed under sub rule (1) of Rule 47. The submissions made by the Small Scale Industries . Association in this regard pointing out the illegality in denying refund on the score of failure in furnishing Form No. 21J is therefore in accordance with refer I would therefore request all the assessing authorities when deciding on the matter of refunds in their capacity as quary judicial authority to invariably examine the legal and procedural aspects prescribed under the statutes in deciding matters and avoid any such unpleasant comment in future. If the officer feels that any claim of input tax put forth by the dealer as not genuine, the remedy has to be sought elsewhere than by way of insisting for declaration in form 2 IJ. It may be noted that it is the prime duty of the authority to ensure that no refund is obtained fraudulently for which cross checking of major input claim should be done by them.
Sd/-
DEPUTY COMMISSIONER,

KOTTAYAM.
-Manager
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